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NEXT TARGET: ISL Fight Against List

~ Gets Big Boost from Passport Victory

Attorney General (on a Hot Tin Roof)
Makes Offer of a Hearing at Long Last

By ALBERT GATES

Seven years after its listing .by the Attorneyv General as “subver-
sive” and “Communist,” the Independent Socialist League has finally
been offered a hearing to challenge this arbitrary and uncalled-for action.

Five vears of the Truman administration, two and one-half years
of the Eisenhower regime—seven years of repeated and fruitless at-

tempts to state the case of the ISL.

Sine the original drawing up of
the “subversive list,”” what was put
forward as a guide for federal em-
ployment has become a National
Blacklist, used by state and. mu-
nicipal governments and" private
industry and for such remote purposes
as ‘“loyalty caths"” for tenants in feder-
ally financed “housing. Yet the manner
and motivations of the oriignal listing
back in 1948 remain a gecret to this very
day.

So far as we know, the proffered hear-
ing fo the ISL is the first of its kind any
organization initially listed has obtained
from the Department of Justice. I¥s Im-
plications should be of broad import and
gextreme interest.

The date of July 18 has almost been
get, but not quite. There are still several
important matters that have to be work-
ed out to which we shall refer in this
article.

The offer of a hearing was something
of a surprise, although we must confess
that since the hearing before the Court
of Appeals on the Shachtmman passport
ease back inm February, our counsel,
Joseph L. Rauh Jr., had advised us of
the possibility of such a move in view of
the imminence of a deeision by the court.

But as the weeks since February
rolled by, the prospect of such an offer
seemed less real, Then, in April, about

Senate Hearing Due
On Passport Czardom -

Three days after the government's
rout in the Cowrt of Appeals on the
Shachtmun passport case, the Senate
Judiciary Subcommittee on Constitu-
tional Rights annvunced that it will
‘begin public hearings soom on the
State Department’s policy of granting
or withholding passports.

Subcommittee chairman Sen. Hen-
wings. said on the 27th that “‘repre-
gentative leaders of the community,”
as well as government officials, will
be asked to testify. He added that his
group's tnvestigation “will in no way
interfere with the-ripht of the State
Department” to appeal to the Su-
preme Court against the Shachtman
raling, if it so decides. )

-Acecording to Hemning, the subeom-
mittee has been investigating the sub-
jeet for “some time"” with a view to
“constructive action; but in point of
timing the announcement of public
hearings has come only now, after the

State Department's Licking.

midway between the Court of Appeals
hearing and its decision of June 23, Wil-
liam F. Tompkins, assistant attorney
general and head of the Internal Secur-
ity Division of the Department of Jus-
tice, guite suddenly informed the ISL
that it might have a hearing.

In- other circumstances, this might be
considered.the normal thing, the result of
the “notural" werkings of the Depariment
of Justice in getting around to its tasks.
But after seven years of effort to obtain a
heoring we know that the "natural” work-
ings of the Deportment were nof to grant
hearings.

Under President Truman's Executive

{Continued on page 5!

By HAL DRAPER

On Thursday, June 23, the federal Court of Appeals handed down
a unanimous decision in the Shachtman passport case, finding against
the government’s position, and upholding the right to travel as a “nat-
ural right” which can be abridged only by “due process of law’” and not
by a bureaucrat’s decree. The court stated 3-0 that Shachtman had been
denied due process of law when he was refused a passport on the ground
that he belongs to and is chairman of an organization listed as “sub-

versive” by the attorney general.

The decision easily equalled, if not surpassed, the most optimistic
expectations we entertained for the outcome of this court battle against
the witchhunt climate in the United States. It is without doubt the out-
standing civil-liberties victory of the year; and, in the field of passport

rights, the climactic judicial pro-
nouncement in a hard-fought run-
ning battle lasting over a number
of vyears, involving a variety of
cases, from the Bauer case uhder
the Acheson regime to the Nathan
case of only a month ago.

It has proved once again that, in
the present stage, court battles
against the witchhunt ean have im-
portant results and that at least
partial victories can be won. In

TRAVELING PAPERS

HER BLOCK-
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brief, it proves that we can fight,
and therefore must fight. iy

But this vietory in the Court of
Appeals was not only a victory on
passport rights. As all commenta-
tors have clearly recognized, it also
dea]t the government a hard, if
glancing, blow against the use of
the attorney general’s notorious
“subversive list" as a generalized
witchhunt instrument.

This thrust against the subver-
sive list may prove to be even more

[Tura to last page)

New Test of ‘List”
Before the Courts

The fight against the government’s
use of the attorney general’s “subver-
sive list” to eviet people from housing
projects is ecoming te a boil in the
courts, on the basis of the slapdown
which the Court of Appeals ruling on
the Shachtman passport cdse rave to
the government’s use of the list for
axpanded purposes. -

In New York, the Crty Housin
Authority served eviction notices on
241 families in 18 projects. The CHA
acted after a state Supreme Court
referee ruled in favor of the housing
agency in a test case started in Janu-
ary 1953 by Mrs. Peters, a Brooklyn
housewife. This week Mrs. Peters an-
nounced she was appealing the ruling.
A CHA spokesman conceded that the
test case ceuld possibly hold off the
avietions for months.

In 1953 the Peters case challenged
the constitptionality ' of the Gwinn
Amendment to the 19562 housing act.
This “loyalty oath” amendment was
held unconstitutional in July 1953 by
Brooklyn Supreme Court Justice
Martuscello, on the ground that it
deprived tenante of due procesz of
law. On appeal, the Appellate Divi-
sion reversed the decision; in turn the
Court of Appeals reversed the Appel-
late Division, but failed to rule on the
constitutional question, leaving the
door open for the referee ruling on
the basis of which the CHA is now
acting.

The mew Peters case, it is hoped,
will finally get a clear-cut decision,
aided by the impact of the Shachtman
passport decision on extended uses of
the subversive list for purposes other
than government employment.




Page Two

LABOR ACTION

S

Norman Thomas and Shachtman
Meet the Press in Conference

A press conference held by the Workers Defense League on Friday,
June 24, had Max Shachtman and Norman Thomas answering questions
for two hours as the significance of the Court of Appeals passport deci-
sion was explored, Rowland Watts, national secretary of the WDL, in-
troduced both. Thomas, who was there as a member of the national
board of the WDL as well as an SP leader, has been active in supporting
both the passport case and the ISL's fight against its “subversive” listing

by the attorney general.

One of the first points which
Watts had to explain was the pos-
sibilities for the future course of
the case. The State Depariment
had 20 days to appeal the decision
to the Supreme Court, at the end
of which 1t might also ask for a 30-day
extension. There was no way of knmowing,
ke thought, whether such an appeal would
actually be maode, but he was confident
that the top court would uphold the Ap-
peals decision.

Thomas, whose capacity for witty and
cogent comment on povernment policy
was prominently in evidence throughout
the interview, remarked that “Max still
has a chance to die before he actually
gets his passport, but still it's a notable
victory.,” Shachtman added: “I have a
lot of confidence in the State Depart-
ment's ability to stall, but whether the
courts will tolerate further stalling is
still to be seen.”

The UP man present wanted to know
whether Shachtman had applied for a
passport because he wanted to go to Rus-
sia. The question occasioned some useful
explanation of the ISL’s anti-Stalinist
position, For Shachtman to get into Rus-
sia, “would require a special extension
of the New Look,” said Thomas. Shacht-
man jocularly amended this to say that
he would have no difficulty getting in
but. ...

Analyzing, the decision’s blow to the
government, both Shachtman and Thom-
as vividly showed the anti-democratic
nature of the passport policy.

The State Department's policy “re-
gembles the former Japanese govern-
ment's policy of a ‘hermit mation,'”
charged Thomas. “Imagine all this fuss
about a man who's been abroad repeated-
ly" without any visible catastrophe re-
sulting to the United States, he said,
after details had been given in answer to
questions about former trips to Europe
by Shachtman.

Referring to the point that, for
Shachtman, the right to travel to Europe
was neceéssary for hiz occupation, ie,
gathering material for speaking and
writing, Thomas told the press, “Besides,
it's the case of a-man who has to travel
to make his living, and in this capitalist
civilization we always honor that, don't
we?l—sort of the ‘right to work," isn't
itTlP '

* My interest is net in what Max
Shachtman believes, or whom he sees, but
in the right of Americans to travel, to
+olk to people....Denidl of passports in
State Department policy Is @ perhaps un-
conscious confession of weakness on the
port of the government, that it should
#eel menaced when a man goes and talks
with whomever he may."

ADVOCATES NO RESTRICTIONS

Reminding that a rationalization for
the restrictive passport policy was talk
about “Communist couriers,” Thomas
argued that, not only was there no gues-
tion about Shachtman in this regard, but
alse, even as far as Stalinists are con-
cerned, “I don't even think we're better
off that [Paul] Robeson ean't go abroad.
...T've had it thrown up to me repeat-
edly....The same goes for Corliss La-
nont.. .. Such a policy weakens our in-
dictment of the Iron Curtain policy of
the Kremlin....It is not up to the gov-
ernment to pass on the opinions of a man
who wants te travel abroad....The
State Department policy is an insult to
the intelligence of the American people.
It frives extraordinary powers to a bu-
reauncracy.” '

A rveporter picked up the question of
no-bars-on-passports and asked whether
the interviewees really advocated that
there should be no restrictions.

"I'm epposed to the State Department
having the right fo withhold a passport
#rom any citizen,” replied Shachtman. "A
passpert should be granted on request, to
come or go as he pleases. If a persen is
engaged in criminal activity, then that is
a matter for the police, not for the State

Department or its Passport Office. This
position was further explained in answer
to guestions.

“I think I'd buy that,” said Thomas.
“In my old age, I'm afraid of too great
absolutes, but I think this is a sound

position,"
Discussing what possible “damage”
might be done by American citizens

traveling abroad, Thomas commented:
“More damsage is done by some congress-
men traveling abroad. Among Ameri-
cans cited to me as discrediting the U. 8.,
some of the worst cases were congress-
men—I mean some congressmen, not all
congressmen who have gone on foreign
trips....”

At another place in the discussion
Shachtman explained that friends and
sympathizers of the Independent Social-
ist League had also had passport appli-
cations denied or delayed. The evil was
far more widespread than many people
were aware, he made clear. “The aver-
age person, even the average radieal,
doesn't challenge the Passport Office;
that would take a great deal of money,
a good attorney, it would mean exposing
onegelf in a sense, it may imperil one's
job; and so the State Department’s ac-
tion iz not contested. That applies also
to Communists, whose rights of this sort
I support in spite of political antagon-
isms."”

"Yes," said Themas, "it is sometimes
arqued 'Look how few hove been denied
passports,’ but this is an evasion, for enly
a few are willing to fight."

Thomas proceeded to give a couple of
representative cases—that of the Social-
ist Party member Walter Bergman in
Detroit; and that of a young couple
whom he had recently helped.

EFFECT ON LIST

Watts introduced the important re-
minder that another aspect of the Ap-
peals Court decision dealt with the sub-
versive list. “This decision is of impor-
tance in other fields too,” he said, such
as the use of the subversive list to harass
draftees in the army.

“The decision will still forther impair
indiseriminate use of the attorney gen-
eral's list,” said Thomas. “That seems to
me the effect of the decision.” He gave a
rundown on his efforts in Washington to
get some action on the subversive list.
“When [ =aw Brownell,” recounted
Thomas, *he assured me there would be
hearings on the list, and soon, for any
organization that wanted one,” but none
was held. When the ISL received its no-
torious Interrogatory from the attorney
general’s office—implying that it was op-
position to capitalism that was “subver-
sive—he protested; and, he related,
when he finally heard from the assistant
attorney general, the latter explained
that he hadn't meant to inquire into
opinion per se “but only into opinion as
connected with action’...4 distinction,
Thomas indicated, that was simply
doubletalk.

“The decision,” Watts explained, “will
not invalidate the list, but it should
modify the use of the list for matters ex-
traneolls to government employment,
such as with regard to army ‘loyalty,
private employment, housing, ete.”

“I#'s o definite bar on any usse of the
list for denial of passports,” elaborated
Thomas, "and the language used by the
court indicates the probability that you
can get similar decisions on many other
uses of the list.... This is @ much harder
blow agaoinst the State Department thon
the decision en the Nathan case. There the
State Department evaded final determi-
nation on its power by granting Nathan a
passport.”

The subject shifted to another angle,
Shachtman made the point that, ironic-
ally enough, Stalinist espionage agents,
couriers, ete., against whom the passport
restrictions are ostensibly directed, have
no difficulties whatseever in traveling in
and out of the country as they please,
being technically equipped to do =0, not
to speak of ‘the diplomatic staffs of the

Stalinist regimes; wvet socialists who
have been fighting Stalinism for decades
find it impossible to leave the T, S. even
to visit Europe.

A strange interlude was briefly pro-
vided when the New York Post man who
was present insisted on guestioning the
statement that Stalinist undercover
agents had no difficulty getting in and
out, demanding evidence; he even sar-
castically remarked” that apparently
Shachtman “knew more than the FBL"
It was no-surprise, though disconcerting,
to find later in the day that this savant’s
story on the press conference in the Post
got practically every fact garbled that
poszibly could be fouled up, including
identification of Shachtman as secretary
of the Workers Defense League and
identification of the WDL itself as being
on the subversive list!

Somewhere in the course of this ex-
change, Thomas informed the Post re-
porter about Shachtman's credentials to
diseuss Stalinism, ineluding: “This man
had a debate with Browder, which has
heen published, and it's far and away
the most devastating thing on the Com-
munists that I know.”

ROWLAND WATTS HAILS
VICTORY FOR WDL

In a release to the press last Thursday
immediately after the announcement of
the Shachtman passport decision, Row-
land Watts, national seeretary of the
Workers Defense League, hailed the vie-
tory as “a long step toward ending the
State Department's capricious approach
to the denial of passports to certain cjti-
zens."”

It was through the work of the Work-
ers Defense League that the case was
brought to the courts, and that Joseph
L. Rauh Jr. was secured as chief counsel.

“Highly important,” Watts declared,
“is Chief Judge Edgerton’s separate con-
curring opinion which avers that the
Attorney General's list was designed
specifically for the purpose of determin-
ing eligibility for government employ-
ment, and had nothing to do with the
right of travel—and that freedom to
leave a country is as much a part of lib-
erty as freedom to leave a state.”

At the same time Watts made the an-
nouncement that the attorney general’s
office had agreed to hold a hearing on the
ISL's listing. (See story on this else-
where in this issue.)

“Our belief, based on substantial® evi-
dence,” said the WDL's national =ecre-
tary, “is that the Independent Socialist
League is neither subversive nor Com-
munist, and that it has been unlawfully
and unjustly included in that roster of
gecurity risks.”

h r4

" What the

Telling Blow

The decision of the United States
Court of Appeals in the Shachtman case
should have a healthy effect. Coming on
top of the judicial spanking adminis-
tered to the State Department in the
Nathan case, it should insure needed re-
form in handling passports. Beyond that
the decision opens up major constitu-
tional guestions.

In the immediate case the court upheld
the appeal of Max Shachtman apgainst
the denial of a passport. He is chairman
of the Independent Socialist League, and
the State Department withheld a pass-
port on the ground that the League is on
the attorney general's list. Chief Judge
Edgerton pointed out, however, that the
list was prepared for screening federal
employees, not travelers abroad; -also
that Mr. Shachtman had been unable in
six yvears to get a hearing looking to re-
moval of his organization from the list.

The broad base of the decision, how-
ever, was a declaration that citizens
have a “natural right” to travel abroad
which can only be denied under “due
process of law.” This strikes a telling
blow at the exceedingly arbitrary admin-
istration of the Passport Division for
many years. More fundamentally, it
opens visions of new—or old—freedoms
in the whole area of the individual's
right to move about....

When totalitarianism is in the air it
is essential to support every right of the
individual against arbitrary rule. Free-
dom of movement iz a broad area in
which the possibilities deserve more at-
tention. —Christian Science Monitor

Far-Reaching Effect

The decision...ought to have far-
reaching effect in modifying a State De-
partment policy on passports that has
sometimes seemed to be harsh, unrealis-
tic and harmful to the basic interests of
the United States....

In his significant concurrent opinion
Chief Judge Henry W. Edgerton of the
Court of Appeals asserts that due proc-
ess is not something negative, but re-
quires that a deprivation of liberty “be
based on facts that are sufficient and are
found after a hearing.” In this case the
passport of Max Shachtman was evident-
ly denied sclely hecause the Independent
Socialist League, which he heads, is on
the attorney general's list of subversive
groups. But the court went to some pains
to point out that this organization has
vainly attempted for nearly six years to
get a hearing before the attorney general
to prove it is not subversive and, any-
way, the mere fact that it iz on the sub-
versive list iz not of itself sufficient rea-
son to deny its leader a passport, Al-
though the attorney general’s list was
not at issue here and the court pointed
out that it “is not subject to collateral
attack in these proceedings,” it is im-
possible to avoid noting an implied re-
flection by the court on the exaggerated

ress Said

importance which the list has in recent
yvears tended to assume. If this decision
helps put the attorney general’s list in
its proper perspective, then that would
be a major step toward restoration of a
calm and sensible approach to the prob-
lem of internal security. —N. Y. Times

Tyrul;ny Overthrown

At last the tyranny of the State De-
partment’s Passport Division is being
overthrown: It has taken' 'a”lonf ' time,
and the country will probably * never
know the full toll of human damage in-
flicted by the tight little despotism which
the Passport Division became long ago.
But yesterday's U. 8. Court of Appeals
decision heralds the doom of the notion
that this agency of government is a law
unto itself, . . . .

During Mrs. Shipley's regime [as di-
rector .Df the Passport Division] there
were intermittent disclosures of the
abuze of this autocratic power: but the
“gueen” of the Passport Division, as she
came to be known, reigned unchecked....

There was every reason to fear that
the restrictive and intolerant aspeets of
Mrs, Shipley's rule would be even more
pronounced under Miss Knight,

Now all that is abruptly changed. ..,

Yesterday’s court decision should com-
plete the demolition of the Passport Di-
vision's dictatorship. ... ;

In rejecting the [State] Department’s
position the Appeals Court pronounced
the simple doctrine that the right to
trave] is a “natural right” which cannot
be arbitrarily denied, and that the De-
partment must abide by “due process of
law" in handling passport applications.
In the specific case, the court rules, it
was insufficient to show that the [Inde-
pendent] Socialist League was on the

“attorney general’s list; the League has

been umsuccessfully trying for several
years to get a hearing before the Justice
Department. . ..

Once again it looks as though democ-
racy is catching up with the little des-
pots who use the serious business of na-
tional s_neuurity as a justification for un-
dermining freedom and justice alike.

—N, Y. Post

More on page 6

‘PROPER PERSPECTIVE’

The “subversive list” received another
cuffing Tuesday when the Senate Internal
Security subcommittee issued a report
saying that the list has been “widely
misunderstood and misapplied” and
should be put into “proper perspective,”
This is interpreted as a Tecommendation
that the wide use of the list for witch-
hunting purposes in all fields should be
:urtailed. The N. Y. T'imes the next day
aditorially aseribed this move to the im-
pact of the Shachtman passport ruling
and the speeches of ex-Senator Cain,
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SHACHTMAN DISCUSSES WHAT—AND WHOM—
IT TOOK TO WIN A VICTORY FOR LIBERTY

PASSPORTS
and the
FIGHT FOR DEMOCRACY

By MAX SHACHTMAN

The victory won in my passport case by the decision of the federal
Court of Appeals for the District of Columbia is a smashing defeat for

the State Department,

The court decision does not provide me with the passport I have
vainly tried to get for three years. But the suit I filed against Secretary
Dulles and his State Department did not ask that the court grant or

direct the granting of the pass-
port; nor was the suit meant to ask
for such a grant even if it were
considered desirable. It was de-
signed for the purpose of achiev-
ing the proposals so carefully
drawn up in the brief by Attorney
Joseph L. Rauh, which were tantamount
to wiping out the.ground upon which the
Passport Division of the State Depart-
ment took its stand with such stupid
firmness in denying me the right to a
passport.

In this, the suit has succeeded brilliant-
iy aond, to put it plainly, up fo our ex-
4remist Fopes. If the decision of the court,
expressed in the opinion of Judge Fahy
and even more pregnantly in the opinion
of Judge Edgerton, does not wipe out the
ground which the State Department stood
on, it pulverizes it, and that is good
enough for now.

Whether the State Department will
grant the delayed passport without fur-
ther procrastination, as it found it ex-
pedient to do in the ease of the executor
of Einstein’s estate, Dr. Otto Nathan,
after an earlier decision of the same
Court of Appeals, or whether it decides
to stall in the hope that the case, or I
myself, may cease to be on the active
list, will soon be evident. I do not doubt
that the department has plenty of formal
opportunity ‘and no insurmountable aver-
sion to picayune temporizing, shifting of
tesponsibility, strangulation with red
tape and all the other artful dodges that
distinguish the bureaucrat from the hu-
man being.

OVERCONFIDENT BUREAUCRAT

As T understand it, the department has
some time in which to decide for or
apainst an appeal to a higher judicial
body; it has some additional time it may
reasonably ask for in order to arrive at
this deeision; and if it decides to make
‘the appeal to the Supreme Court, it has
all the time required to prepare the case
and bring it before the court.

But its representative, in the person of
the former head of the Passport Divi-
sion, the renowned Madame Shipley, who
believed that the essential qualification
of a bureaucrat, maliciousness and arro-
gance, needed rounding out with obtuse-
ness as well, once informed me triumph-
antly that I was helpless lo do anything
further about her decision to deny me a
passport. It turned out, at least in the
view of the Court of Appeals, that hep
confidence was exaggerated.

If the State Department decides to
fight the decision of the Court of Appeals
on the theory that I am helpless against
all efforts to drag out this case indefi-
nitely, it may turn out again that there
has been a miscalculation.

Be that as it may, the decision of the
court is indeed “historic,” as the New
York Times is so right in calling it. The
Times editorial then goes on to say many
thines that are very true about the im-
portance of the decision; and an even
more emphatic approval came from the
New York Post, which speaks for mid-
dle-class liberalism ag the Times does for
bourgeois liberalism. [See quotations
{rom these editorials elsewhere in this
issue—Ed:]

These comments, which are typieal of

what was said about the court decizion
by the more responsible newspapers in
the country, are very welcome. But apart
from the sentiment of gratitude evoked
when & worshipful lordship condescends
from preoccupation with the grand af-
fairs of the manor to say & kindly word
for the peasant in the sectarian hut, the
editorials bring two thoughts to mind on
certain reservations which they lightly
touch on. _

First of all: why am [ (and along
with me, any other citizen of the repub-
lie) not “automatically” entitled to a
passport?

"AUTOMATIC" RIGHT

1 hold the view that | and everyone else
{that is, should be) automatically entitied
to the passport and all it means and im-
plies today in travel abrood (ease of ob-
taining visas for entry into other coun-
tries, protection and good offices of the
government of the U. 5. and its represen-
tation abroad, etc.}. | hold the view that
the State Department should confine it
self, in this field, to the function of a con-
venient issuing office with ne powers to
withhold the granting of a passport ex-
cept in the case of verified criminal in-
formation against the applicant.

Do the vague references in the FPost
and Times editorials cover a different
view? If they do, it would be interesting
to see exactly what it is.

1f I am a member of a nareoties ring
seeking to travel abroad for the sale and
purchase of narcotics, I am violating the
law and am therefore a criminal. Federal
or local police can apprehend me with
a legally issued warrant; they must go
through a legally clear procedure before

a court which has nat been appointed by .

them and is not responsible to them
(that is, to the arresting police authori-
ties): T must be indicted with clearly
worded charges of violating this, that or
the other law or laws; I must be allowed
counsel with adequate leeway 'in court
to defend me; the prosecutor must opén-
ly present evidence and corroborating
witnesses, if ha has any; a fairly chosen
jury must be installed to judge the case;
and so on and so forth, as is familiar. If
I am found guilty and sentenced to a
term in prison, it is generally conceded
that I do not have the right to a pass-
port and to travel abroad while I am
serving my term.

But it is not the State Department
which has arrogated to itself police pow-
ers and with them the power of public
condemnation and defamation. Those
powers remain where they have always
been and the State Department keeps its
nose in its own business where, good or
bad, it belongs—and nowhere else.

The same holds for me if F am a mem-
ber ef an espionage ring or a spy in the
service of a foreign government; or if I
am subject to criminal proceedings of
any other sort; or if I am trying fo es-
cape criminal investigation by flight
from the country; or the like. In such a
case, again, there are, presumably, prop-
erly instituted and competent authorities
to deal with me and I, in turn, have the
right to deal with them on the basis of
such relations as are generally recog-
nized as valid. '

But here foo, it is not the State Depart-

ment that has (or should have) the right
te treat me as a criminol offender when
the police aufhorities do not treat me as
one!

For if, as the court has ruled, the de-
nial of a passport causes a “deprivation
of liberty” because the right to travel is
a “natural right” (for senators, editors
and even for peasants in seetarian
huts) ; and if, as Judge Edgerton adds in
his excellent opinion, “freédom to leave
a eountry or a_hemisphere is as much a
part of liberty as freedom to leave au
state” (i.e., one of the 48 states of the
Union) ; then T cannot for the life of me
see how it can he considered permissible
for the State Department to deny me the
right-to travel abroad (a passport) any
more than it would be considered permis-
sible for, let us say, the Interstate Com-
merce Commission te deny me the right
to travel on a train ingside the United
States; or for any other governmental
body to deprive me of either liberty
(travel abroad or travel at homseJ, ex-
cept a regularly constituted court which
denied me all personal liberty by confin-
ing me to prison after going through all
the familiar antecedent procedures.

I hold that the State Department is
not such a court, that it cannot funection
as a court, that it cannot designate any-
one under its supervizion or control to
f‘uncticm as a court, and that therefore
it has mo right to act or fail to act in
such a way as to cause me a “depriva-
tion of liberty.” And, as the Times says
with an eloquence which it does not pur-
sue to its conclusion, “Americans are not
lightly to be deprived of their liberty.”
(It goes without saying that, where I
write that the State Department *can-
not,” it means the State Department
should net.)

IS THIS "EXTREMISM"?

One of our trogedies is this: it is nowa-
days necessary to urge this view as an
""extreme" and "ultra-radical” standpoint.
Only yesterday, so to speak—when any
citizen of the country could travel abroad
ot will (so for as the U. S. government
was concerned) because a possport was a
convenience and not @ necessity — my
point of view was “normal” and generally
accepted.

Today, the two outstanding spokesmen
of bourgeois and petty-bourgeois liberal-
ism, while greeting the decision of the
Court of Appeals, find it necessary to
add vague, qualifying statements about
the denial powers that must still be re-
served to the State Department in mat-
ters of passports.

And if these indefensible gualifications
are defended on the ground that they are
needed to watch out against Stalinist
espionage, [ can only say: It is hard to
believe that we still have people wha
think Stalinist spying has any important
need for the good offices of the State De-
partment’s Passport Division (the Stal-
inists have a “Passport Division"” that
makes Washington’s look like a village
post-office) ; or that the latter i in 4
position to do beans about Stalinist es-
pionage movements. '

The picture of Madame Shipley or her
suecessor as an impassable  readblock
against the comings and goings of spies
whom the police are unable to apprehend
is one of the few things that bring hilar-
ity to the otherwise bleak hours of the
Kremlin, :

BETTER LATE...

And second of all: Tf the Court of Ap-
peals is to be praised with such elated
satisfaction (“once again proved their
devotion to constitutional liberties and
individnal rights,” says the Times; “once
again it looks as though -democraey is

catching up with the little despots,” zays
the Post), is it too much to interrupt
with the guestion of how the court came
to prove its devotion and cateh up with
the little despots?

The Court of Appeals did not initiate
the action in behalf of liberty and in
opposition to despots; nor is it supposed
to initiate such action. Neither is the
lower court from whose negative decision
an appeal was made;

Was it the Times that initiated the
case against the State Department which
followed a policy so reprehensible that
the editor now refers to it as seeming
“to be harsh, unrealistic and harmful to
the basic interests of the United States™?
According to available court records, the
Times did not figure in the case at all
at any time,

In fact, it is worth seme note that when
the action was first initiated for what is
now proof of devotion te censtitutional
liberties and individual rights as embodied
in a "historic” decision, me reference
couid be found to it in any issue of the
Times, nor to any issue since then—which
means for three years—until the day the
Court of Appeals decision was announced.

The same holds, word for word, in the
case of the Post. It found space to de-
nounee the State Department ruling
against my application for a passport
not when I and others denounced it, but
only after it was denounced by the Court
of Appeals.

Sinee the court is somewhat less see-
tarian and somewhat more respectable
than the Independent Socialist League,
everything is eclear and in the richt
place.

The fight was launched by the Inde-
pendent Socialist League and its then
youth organization, the Socialist Youth
League (now merged into the Young So-
cialist League). Every one ‘of their mem-
bers now has an additional reason fo be
proud of his organization, as I feel proud
of being a member and national chair-
man of the ISL.

REWARD FOR FIGHTERS

Our League started the fight against
the denial of the passport not simply or
even primarily to assure one of its offi-
cers a ‘foreign junket” (as the Post
would have it) but above all to resist the
outrage which the arbitrariness of the
State Department, leaning on the arhi-
trariness of the attorney peneral, inflict-
ed upon the democratic rights of every-
body,

Those who remained firmly loyal to
their principles and to the organization
formed to promote them, under the harass-
ment and pressures which were built inte
the “subversive list" to begin with and
which have since then been built on to it,
deserve the first credit ond the main
credit. The indifferont, the cynics, the
climbers, the timid, the characterless, the
tired ond retired and rubber-tired radi-
cals, most often ignored or fied from the
fight and from its importance. The com-
rades and friends of both Leagues who
started the fight and stayed in the front
ranks of it to this hour merit their full
measure of henor for the noble words in
proise of the victory for liberty ond de-
mecracy which the press is now able to
write.

Its full measure of credit, and with it
the sincere gratitude we feel toward it,
should be allotted to the persistent and
rewarding work of the Workers Defense
League in our caseg, the case of the de-
nied passport ineluded. Of all the radi-
cal, liberal and labor organizations, the
Workers Defense League alone came
openly, actively and consistently to our
aid, even though its executive committee
is composed of men and women who
stand at various and considerable dis-
tanees from us politically.

THREE STALWARTS

Of these men and women, two should
be mentioned by name as having helped
with all their efforts, unstintingly, and
at any hour of the day or night, as it
were, that they were needed. They are
Rowland Watts, national secretary of
the Workers Defense League, who is as
tireless in the defense of civil' liberties
as he is unshakably militant in his be-
lief that they are the inalienable right of
all; and Norman Thomas, whose political
differences with us are no more pro-
nounced than his determination that
among so many others, we, as individu-
als and as an organization, shall not be
deprived of our rights or discriminated
against in any way. = S

They did not wait for victory in the
form of respectable legal sanction for

(Continued on page £}
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LABOR ACTION

FULL TEXT OF COURT OF APPEALS DECISION

Appellant sued in the District Court
to enjoin the Secretary of State (*Foot-
note 1) from denying, for the reason as-
signed by the Seecretary, his application
for a passport to visit Europe, and for a
declaratory judgment, His complaint was
dismissed on maotion, the court holding
that it failed to state a elaim upon which
relief could, be granted and that since
the denial was in the proper exercise of
the Secretary’s discretion .the ecourt
lacked jorisdiction.

Appellant does not ask that the Secre-
tary be required by the court to issue the
passport. He seeks in this court only =&
ruling to the effect that the denial thus
far has been on a ground that is legally
insufficient.

This position assumes that the discre-
tion residing in the Secretary, see 44 Stat.
887, 22 U. S. C. Section 212A (1952), is
subject in its exerclse Yo some judicial
serutiny. We agree. The courts by reason
of the Constitution have o responsibility
in the matter although a limited one.

In the statute referred to, Congress
has placed the issuance of passports in
the hands of the Secretary under rules
preseribed by the President. These pro-
vide, “The Secretary of State is author-
ized in his discretion to refuse to issue
a passport,” 22 CFR section 5175
(1949).

However, in Perkins v, Elg, 307 U. S.
825, 349-50, the Supremie Court, while
stating that the court’s action would not
interfere with the Secretary’s discretion,
precluded denial of a passport for the
asserted reason that the applicant had
Tost her American citizenship, when she
had not done so. Though that case factu-
ally is not like this one, it nevertheless
shows that the subject of passports is
not entirely beyond judicial assistance,

And this is so notwithstanding the re-
lation of the subject ta the Executive's
power over the conduct of foreign af-
fairs, for it too, “like every other govern-
mental power, must he exercised in sub-
ordination to the applicable provisions
of the Constitution.'™ United States v.
Curtiss-Wright Corp., 220 U. 5. 304, 320;
Bauer v. Acheson, 106 F. Supp. 445, 451
D.C. D.C. (Foatnote 2).

“NATURAL RIGHT"

Is there i provision of the Constitution
applicable to the present stituation? In
answering this we bear in mind that
the issuance of a passport is not a purely
political matter. If it were it would be a
non-justiciable one.

In other words, a passport iz no longer
a document “purporting only te be a re-
quest, that the bearer of it may pass
safely and freely”; it is no longer '‘to be
considered rather in the character of a
political document, by which the bearer
iz recognized, in foreign countries, as an
American c¢itizen * * * Urtetiqui .
D'Arcy, 34 U. S. (9 Pet.) 692, 698. This
‘description parallels early rulings of
Secretaries of State, opinions of At-
torneys General, texts and other court
decisions, which have recognized a great

*Footnote 1: Other appellees than the
Secretary, who are officials of the De-

artment of State concerned with the
jszsuance of passports, are omitted in the
text of the opinion as a matter of con-
venience and simplification.

*Footnote 2: The writer of this opin-
ion dissented in Bauer v. Acheson be-
cause he thought the case was one for a
single Distriet Judge rather than for a
specially constituted three-judge Distriet
Court. Accordingly he expressed no opin-
ion upon the merits.
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breadth of Executive authority and dis-
cretion. (Footnote 3).

We do not suggest that a passport is
no longer a political document, or that its
issuance is not allied to, and at times a
part of, the conduct of foreign affairs,
see Communist Party v, Subversive Act-
ivities Control Board,—U. 8. App. D. C.
— —, — — F. 2d —; but only that it is
not merely of thiz character. For it is
now, in addition, a decument which is es-
sential to the lawful departure of an
American citizen for Europe. Regula-
tions nmow in effect and authorized by
Congress so provide. (*Footnote 4.)

The  denlal of a passport accordingly
couses a deprivation of liberty that a
citizen otherwise would have. The right -
to travel, to go from place to place as
the means of transportation permit, is a
natural right subject to the rights of
others and to reasonable requlation under
law. A restraint imposed by the Govern-
ment of the United States upen this iib-
erty, therefore, must conform with the
provision of the Fifth Amendment that
Mo person shall be * * * deprived of
* % % liberty* * * without due process of

"ARBITRARY"

It is not procedural due process that is
involved in the case as now presented.
There is no complaint the Secretary has
failed to disclose the reason for his de-
nial of the passport. Furthermore, a
hearing of a sort was granted appellant
(*Footnete 5). He was at least given
an opportunity to state informally to an
afficial of the Department the matters on
which he relied in rebuttal of the reason
given by the Department for refusing
him a passport, Cf. Bauer v. Acheson,
supra; Nathan v, Dulled, 128 F. Supp.
851 (D. C. D. CJ).

What is involved at the present stage
is a question of substantive due process
—whether the refusal for the reason
given, as alleged in the complaint and
undisputed thus far by the Secretary,
was arbitrary.

If so, it is not a valid foundation fer
the denial, for the Goverament may nof
arbitrarily restrain the liberty of o cifi-
zen to travel to Europe. Discretionary
power does not carry with it the right to
its orbitrary exercise. Otherwise the ex-
istenice of the power itself would encounter
grave constitional doubts. See Employees
v. Westinghouse Corp., 348 U, 5. 437, 453,

What is arbitrary, however, in the
sense of constituting a denial of due
process, depends upon circumstances.
Moyer v. Peabody, 212 U, S, 78, 84; Ya-
kus v. United States, 321 U. S. 414, Re-
straint upon-travel abroad might be rea- .

*Footnote 3: 13 Ops. Att'y. Gen. 89;
92; Ops. Att'y Gen. 509, 611:3 Hack-
worth; Digest of International Law
(1842) pp. 467-8; 3 Moore, Digest of In-
ternational Law, section 512 (1906);
Miller v. Sinjen, 289 Fed. 388, 394 (Bth
Cir.) ; Communist Party v. Subversive
Activities Control Board. — U. S. app.
D. C. —, — F, 2d —, The general sub-
ject is discussed in 41 Georgetown L. J.
63: Stanford L. Rev. 312; 61 Yale L. J.
171; Gillars v. United States, 87 U. 8.
App. D, C. 16, 36, 182 f. 2d 962, 981.

“Footnote 4: Earlier in our history,
except, e.g., during the War hetween the
Sections, this was not the case. It was
then a desirable ineident to travel, not
a necessity, and was granted more or
less at the pleasure of the Executive. See
Gillars v. United States, 87 U. 8. App.
D. C. 18, 35, 182 F. 2d 962, 981, Now it
is unlawful for a citizen to travel to Eu-
rope and impossible to enter Eurcpean
countries without a passport. See n. 4,
Supri.

66 Stat. 190, B U. 8. C. zection 1185a,
b (1952), provides that when the United
States is at war or doring the existence
of a national emergency proclaimed by
the President, if the President shall find
that the interests of the TUnited States
require additional restrictions and pro-
hibitions to those otherwise provided
with respect to the departure of persons
from and  their entry inte the United
States, and shall so proclaim, it shall be
unlawful, except as otherwise provided
by the President, and subject to limita-
tions and exceptions authorized by him,
for any citizen of the United States to
depart from or enter the United States
“unless he bears a valid passport.” The
President has made a Proclamation
which brings these provisions into effect.
Proclamation No. 3004, 18 Fed. Reg, 489,
67 Stat. 31, issued January 17, 1953; see
22 CFR section, 53.1 (1949). No excep-
tion has been created for Europe.

*Footnote 5: We need not here decide,
however, whether the ‘hearing complied
with all procedural requirements. On
June 2, 1955, in No. 12,727, Dulles w.
Nathan, this court stayed an order that
required the Secretary to issue a pass-
port, but did so on conditions, one of
which was that a quasi-judicial hearing
be held.

sonable during an emergeney theugh in
normal times it would be arbitrary,
World conditions, and those in particular
areas, as to which the Executive has spe-
cial information and on the basis of
which he is especially qualified to make
decisions, bear upon the guestion.

For reasons thus suggested the issu-
ance of passports throughout our history
has been left to the judgment of the Sec-
retary of State under Presidential regu-
lation, and is subject only to comstitn-
tional safeguards. And even these must
be defined with cautious regard for the
responsibility of the Executive in the
conduet of foreign affairs (Footnote 8).

The appellant's own statement in the
complaint of the reason he was refused
a passport must be taken as true .in the
present posture of the case, for the Sec-
retary has not answered the complaint.
Anti-Fascist Committee v. McGrath, 341
U. S. 123.

We must take it as true, then, that ap-
pellant was first notified of tentative dis-
approval because of information he was
chairman of the Independent Socialist
League, which the Secretary understood
had been classified by the Attorney Gen-
eral (*Footnote T7) as both subversive
and communistie, although it appeared
to the Secretary the organization had no
direct connection with the Communist
International. The Secretary also noti-
fied appellant that the department had
been advised that the League’s publica-
tion deseribed the organization as an
“organ of revolutionary Marxism."

CHARACTER OF ISL

At the hearing granted appellant by
the Department of State, he testified the
League was anti-Stalinist, antitotali-
tarian, .opposed to viclence as a means
of solving political, social and economie
prablems, ‘and that he and the LeAgue be-
lieved in and strove for the establish-
ment of a socialist economic system by
democratic means. He explained that the
deseription of the organ ahove referred
to meant only that the League and he
stood for a thoroughgoing reorganization
of the economic and social foundations
of society but used the term “revolution-
ary” with referknce to the result rather
than the means of achieving it. At the
hearing he' said the League advocated
the formation by the lahor movement of
a labor party similar to the Labor Party
of Great Britain.

The complaint further alleges that the
League has never had any international
affiliations; that appellant desired a
passport solely for the purpose of con-
sulting people in Europe whose knowl-
edge of political conditions he respected,
and observing those conditions in order
to acquire material for his work of writ-
ing and lecturing; that he had no inten-
tion of engaging in any political activity
abroad, and would not engage there in
activities which would violate the laws
of, reflect upon or embarrass, the United
States,

The complaint then alleges that the
passport was subsequently denied in a
letter to appellant in which the Depart-
ment stated that despite the fact that
the League had no connection with the
Communist International and was hostile
thereto, the Department felt that it
would be contrary to the best interests
of the United States to grant passport
facilities to the actual head of an organ-
ization which had been classified by the
Attorney General as subversive, especial-
ly when he desired to travel abroad on
behalf of the organization, adding that
should there be a change in the classifi-
cation by the Attorney General the De-
partment would then give further con-
sideration to the question.

The wording of the Department's letter
indicates that the listing of the League as
communistic was no longer relied upon.
The hearing appears to have convinced

*Footnote 6: This is emphasized by
Rev. Stat. section 2001, 22 U. 8. C. sec-
tion 1732 (1952), which imposes the duty
upon the President, in event it is made
known to him that a citizen has been un-
justly deprived of his liberty by or under
the authority of any foreign government,
to demand the reason therefor. If it ap-
pears to be wrongful and in violation of
his rights the President is to demand re-
lease, and if this is unreasonably delaved
or refused, he shall use such means not
amounting to aets of war as he may
think necessary and proper to obtain or
effectuate release.

*Footnote 7: The classification or list-
ing by the Atterney General is made un-
der authority of Executive Order No.
9835, of March 21,1947, 3 CFR p. 129-33
(Supp. 1947), having to do with the loy-
alty of Government employees. See Anti-
Fascist Committee v. McGrath supra.

the Depariment that the League was hos-
tile to the Communist International,

USE OF LIST

Appellant in the end alleges that the
passport was denied “solely because of
the inclusion of the Independent Social-
ist League on the Attorney General's
List,” that this listing was without no-
tice or hearing or presentation of evi-
dence or opportunity to answer, and that
appellant, az National Chairman of the
League, for nearly six years on at least
fifteen separate occasions, without avail,
had attempted to persuade the Attorney
General to grant a hearing to the League
so that it could prove the injustice of the
designation. (“Footnote B.)

We think the complaint fairly read
shows that the listing of the league by
the Attorney General as subversive was
the reason for the Secretary’s refusal to
issue the passport, that is to say. that
except for such listing the fact that ap-
pellant was head of the organization and
wished to go to Europe on its business
would not have been considered by the
Secretary as ground for rejection of his
application. Therefore, with no answer
by the Department, we must decide
whether this listing, followed by nearly
six years of effort by appellant to obtain.
a hearing thereon, is sufficient basis for
the Secretary’s refusal, when considered
with the undenied allegations of the com-
plaint that the listing is erroneous.

We do not here characterize as invalid, -

for its own purposes, the listing by the
Attorney General. He is not a party and,
in any event, his listing is not subject to
collateral attack in these proceedings.
We are called upon only to consider the
use made by the Secretary of the listing.

Reliance by the Secretary on action by
the Attorney General is not precluded.
Warning given by the nation’s chief law
officer can at least lead to investigation,
and in a proper case be an element in
decision. But in the present state of the
pleadings we must take it as a fact thot
the league is non-subversive aos well as
non-communistic, and has sought for nearly
six years the opportunity fo demonstrate
the former to the Attorney General as it
appears to have demonstrated the laotter
to the Secretary,

“DEPRIVATION OF LIBERTY"!

While in this court the Government
advances additional reasons for the de-
nial of the passport, these are not those
alleged or shown by any pleading to
have been relied upon by the secretary.
Therefore we may not pass upon their
sufficiency. Securities Comm’n v. Chen-
ery Corp., 318 U, 8, 80, 95. For it is not
for us to determine, in this case at least,
that a passport should or should not be
granted, but only whether the reason
given by the secretary for its denial is
sufficient.

As to this, we think the law must con-
sider to be arbitrary, regardless of good
faith, refusal of appellant’s application
only because the league was listed by
the Attorney General as subversive when
appellant in detail denies the correctness
of this characterization,. alleges lack of .
oppartunity so to demenstrate, and when '
these allegations are not challenged by
the secretary. In these circimstances a -
sufficient basis for the action of the issu-
ing authority apart from the mere listing
must appear. (*Footnote 9.)

For us #o hold that the restraint thus
imposed upon appellont is not arbitrary
would amount to judicial appreval of o
deprivation of liberty without a reasonable
relation to the conduct of foreign affairs.
Unless some additienal reason is sepplied
for the denial, a citizen is prevented in-
definitely from traveling to Europe while
at the same time It is impossible for him
to remove the cause, even though we
must assume in the present state of the

“pleadings thot he would be able o do so

if afforded the opportunity.

If there is something which justifies
this, it should be set forth by an answer
to the complaint. Otherwise the denial,
judged on the basis alone of the appel-
lant's allegations, creates a sitnation
which the law eannot reconcile with due
process,

It is worth noting in this connection
that when the Attorney General lists an
organization for purposes of standards
of Federal employment prescribed by the

IContinved boHom of mext pagel

*Footnote 8:- Attached to the com-
plaint is. an appendix enumerating in de-
tail and chronologically the alleged ef-
forts of appellant to obtain a hearing
before the Attorney General.

*Footnote 9: No suggestion is made
here that the basis for denial may not be
diselosed, for reasons of nationdl‘secur-
ity or otherwise. -
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Page Five

Attorney General Offers a Hearing — —

{Continved from page 1)

Order 9835 a hearing was precluded. It
was just not provided for in the order.
When the Eisenhower administration
took office, one of the first things the
president did was to issue a new Order
10450, to provide for hearings before an
organization was placed on the list. We
thought this was the “New Look.” But
we didn't think so for long, when we be-
gan to deal with Herbert Brownell,
Eisenhower’s attorney general.

The latter took over the old list from
Attorneys General MeGrath and Clark,
and kept it intact. The ISL protested and
demanded a hearing. In accordance with
the new order, we received a Statement
of Grounds and Interrogatories from the
attorney general to which we replied
promptly and asked for the hearing
promised in the new order.

[t never came. As a matter of fact, the
only acknowledgment we received of our
requests for a considerable period of
time was a letter dated October 21, 1853,
from Assistant Attornev General Olney,
saying that the ISL would receive ample
notice “of any hearing which may take
place in connection with this program.”

Note the equivoeal choice of words:
“any hearing which may take place.” In
19254, mid-year, we again inguired about
our hearing. We received the same reply:
when and if a hearing would be held, we
would receive ample notice in order to
prepare for it

WHY NOW?

Sometime doring 1954, Norman Thom-
as, who has aided us so much in our ef-

forts, also wrote to Assistant Attorney’

General Tompkins and was advised that
the Department of Justice had some dif-
ficulty setting up a hearing panel, but
that it was almost completed and the
ISL would seon get a hearing.

Another half year passed without a
word from the cttorney general, and by
this time the above-mentioned hearing be-
fore the Court of Appeals had taken
place. We know from what occurred in
that hearing that Brownell's assistants

FULL TEXT

[Continued frem page 6)
President, which was the occasion for the
listing of the league, a separate judg-
ment by the employing agency of the_ fit-
ness of the individual employe who is a
member of the organization is required
before removing him from public service,
The listing alone is not enough., Kutcher
v. Gray, 91 U. 8. App. D. C. 266, 270,
199 F. 2d 783, 787, Ci. Jason v. Summer-
field,—U, 8. App. D, C.—, 214'F. 2D 273,
Cert. denied, 348 U. S. 840.

We must not confuse the problem of
appellant’s application for a passport

_ with the conduct of foreign affairs in the

who tried the case for the State Depart-
ment took o legal drubbing from the court
and from Rauh.

Given the chronology of our seven
years' effort—the repeated refusals to
grant a hearing, the delays in answering
our requests and communications, and
the course of events in more recent
months—it is clear that there was noth-
ing “natural” involved in the current
offer of a hearing. This was not the
“normal functioning” of Brownell's ad-
ministration.

We conclude, therefore, that the offer
of a hearing was made in view of the
pending decision by the Court of Appeals
which, in the course of the argument,
became fully acquainted with our case
against the attorney general. This can
he ascertained by the several important
critical references to the matter of the
“subversive list” in the decision.

But if the attorrey general waited al-
most fwo years to grant a hearing (on
top of the five years of refusal by Tru-
man's attorneys general), why does he
act now? Brownell's record in court in
civil-liberties cases has not been a very
enviable one. He has lost a number of
cases. It is not because his assistant at-
torneys are any less talented or capable
than those in previous administrations.
It is that his “philosephy” in office, if it
can be called such, is at even greater
variance with the spirit of the Constitu-
tion and the Bill of Rights than that of
many of his predecessors.

The Department of Jusfice has become
solely a prosecuting body, rather than the
defender of the Constitution and the Bill
of Rights. In the specific case of the "list
of subversive organizxations,' it is the
product of the "police mind." The list is
constructed out of Information and ad-
vices of the FBI and gone over by the
attorneys in the Department.

The organizations involved were never
advised of the consideration given them
by the attorney general. They (those or-
ganizations that are on the list) did not
receive notice of the intentions of the
attorney general. They never had a hear-

ing, nor was there ever any intention of
giving them a hearing. New organiza-
tions intended to be placed on the list
have heen found guilty by Brownell in
the public press in advance of a hearing.

This may not account for everything
about Brownell and his department, but
it does indicate some reasons why he has
fared so badly in the courts in the Peters
case, the Nathan passport case and now,
climactieally, in the Shachtman passport
case.

RAUH PRESSES A-G

In more recent months, the prosecu-
tions of the government have met. with
serious reverses. The information and
testimony of official and unofficial in-
formants have not been able to stand up
in court. We always knew what the Al-
sops have currently made so clear in
their syndicated columns, that informers
have a habit of inventing information
in order to do a “good job,” that they
continue to produce in order to justify

“their pay and to earn more. Neurotic
busybodies poke their noses into every-
bady”s business and write “reports” to
Washington. Apparently all this junk
goes in the files and finds its way in
cases, MeCarthy, for example, made use
of much of this kind of material,

In the offer for a hearing made by
Tompkins, the motter of a date was left
to the ISL and its counsel. The suggested
date was provisionally set for mid-July.
If the date is not yet settled, it is because
there is not yet a clear understanding be-
tween the ottormey general’s office and
our counsel on several important maotters.

Mr. Rauh has requested of Tompkins
a list of the department’s witnesses as
well as information on whether the de-
partment is poing to rely on testimony
and’exhibits subject to cross-examination
or unsworn statements of secret inform-
ants. The ISL has offered to give the
department a list of its witnesses prior
to the hearing.

In other words, what we are asking
for is a quasi-judicial liearing. Up teo
now, Tompkins has been reluetant to re-

F COURT DECISION ——

political sense, which is entirely removed
from judicial competence. For even
though his application might be said to
come within the scope of the due process
clause, which is concerned with the lib-
erty of the individual free of arbitrary
administrative restraint, there must be
some reconciliation of these interests
where only the right of a particular in-
dividual to travel is involved and not a
question of foreign affairs on a political
level.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS NOT IN-
CONSISTENT WITH THIS OPINION,

Concurring Opinion by Judge Edgerton

I concur in the opinion of the court.

The Supreme Court has said: “Un-
doubtedly the right of locemotion, the
right to remove from one place to an-
other according to inclination, is an at-
titude of personal liberty, and the right,
ordinarily, of free transit fmm_ or
through the territory of any state is a
rizht secured by the Fourteenth Amend-
ment and by other provisions of the Con-
stitution.” (*Footnote 1.) Freedom to

leave a country or a hemisphere is as’

much a part of liberty as freedom to
leave a state,

Those who inflict a deprivation of lib-
erty are not the final arbiters of_ jts
legality. Due process of law is a judicial
question.

Arbitrary action is not due process of
law. Taking the facts alleged in the com-
plaint to be true, as we must on this ree-
ord, denial of a passport to Shachtman
because the Indépendent Sacialist League
was on the Attorney General's list was
arbitrary for several reasons:

1.*The league is “an anti-Communist
education organization.,” In this respect
the case is similar to Joint Anti-Fascist
Refugee Committee v. MeGrath, 341 US.
123. (*Footnote 2.)

*Footnote 1: Williams v. Fears, 179
U. S. 270, 274. The case involved a state
tax on “emigrant agents,” The court sus-
tained the tax because it did not, unless
perhaps “incidentally and remotely,” af;
fect “freedom of egress from the state.

*Footnote 2: That case, like this, arose
on ‘motion to dismiss.

1. The Passport Division knew plaintiff
had tried and failed to get the Aftorney
General to give the league a hearing.

3. The premise that a man is not fit to
work for the Governmment does not sup-
port the conclusion that he is not fit to
go to Europe. The Attorney General’s
list was prepared for sereening Govern-
ment emploves, not passport applicants.

4, Even in connection with screening
Government employes, membership in a
listed organization was intended to he
only an inconclusive item of evidence.

5. In other connections, the list has not
even any “"competency to prove the sub-
versive character of the listed associa~
fions ®* * * ' [Faginote 3.)

The defendants cannot bring their de-
nial of a passport into eonformity with
due process of law by merely ceasing to
base the denial on the Attorney Geneér-
al's list. Due process requires more than
that a deprivation of liberty be not based
on faects that are insufficient. It requires
that a deprivation be based on facts that
are sufficient and are found after a hear-
ing.

In Bauver v. Acheson, 106 F. Supp. 445,
# three-judge district court interpreted
the Passport Act as requiring a hearing

- when a passport is revoked or its renew-

al is refused. The District Court for the
Distriet of Columbia has recently held
that a hearing is mnecessary before a

*Footnote 3: United States v. Reming-
ton, 191 F. 2d 246, 2562 (2d Cir.; Swan,
Chief Judge, and Augustus N. Hand and
Learned Hand, Circuit Judges).

passport is denied. Nathan v. Dulles, 129
F, Supp. 951 (D. C. D. C.).

DISCRETION AND FREEDOM

The Government wrges that o passport
involves foreign relations and that the
issuance of a passport is therefore in the
exclusive control of the State Department.
But the State Department's control of
activities that involve both foreign rela-
tions and domestic liberties is not exelu-
sive. If it were exclusive, the State De-
partment could put an American citizen in
|ail and keep them there permanently on
the mere request of o foreign government.

“[The] very delicate, plenary and ex-
clusive power of the President as the sole
organ of the Federal Government in the
field of international relatiems * * * like
every other governmental power, must
be exercised in subordination to the ap-
plicable provisions of the Constitution.”
United States v. Curtiss-Wright Export
Corp. 299 U. 8. 304, 320.

“Sinee denial of an American passport
has a very direct bearing on the appli-
cant’s personal liberty to travel outside
the United States, the Executive Depart-
ment's diseretion, although in a political
matter, must be exercised with regard to
the Constitutional rights of the eciti-
zens. * * *" Bauer v. Acheson, 106 F,
Supp. 445, 451.

To speak of “the Secretary's disere-
tion with respeet to the issue of a pass-
port,” Perkins v. Elg, 307 U. 8. 325, 350,
is not to say that the Secretary may in
his discretion deprive a citizen of liberty
without due process of law. Moreover, in
1939, when Perkins v. Elg was decided,
Americans could, as now they ecannot,
leave the country for any destination
without a passport. Yet even then, the
Supreme Court overruled the Secretary’s
action in denying a passport,

Neither the passport act nor any Ex-
ecutive order should be interpreted as in-
tended to authorize the Secretary of
State to deny a passport arbitrarily or
without a hearing.

“We must, of course, defer to the
strong presumption * * * that Congress
legislated in accordance with the Consti-
tution, Legislation must, if possible, be
given a meaning that will enable-it to
survive.” Association of Westinghouse
Salaried Employess v. Westinghonse
Electric Corp., 348 U. S. 437, 452-453.
Rehearing denied, 348 U. S, 925.

%

ply to these specifications. It should be
apparent, however, that unless some such
procedure is adopted, we will merely be
going through the exercise of a hearing,

This is important to us. We had such
a “hearing” in January 1951 with Ray-
mond P, Whearty, then assistant attor-

“ney general. It wasn't a hearing at all,

It was a “meeting” or, more precisely, a
monologue, we did almost all the talking,
Whearty listened mostly. Rowland
Watts, secretary of the WDL, Shacht-
man and this writer participated in this
meeting with Whearty and it went some-
thing like this:

WE: What are the charges against the
ISL? {

WHEARTY: I am not at lLiberty to in-
form you. It is not provided for by the
president’s order, .

WE: What evidence do you have
agatnst the ISL to justify its placement
on the list?

WHEARTY: [ am sorry, I am not at
liberty to give you that infermation.

WEe: What can we do to get off the ligt?
What procedures are open to us?

WHEARTY (shrugging): I don't know.

And then we went through the motions.
of stating our case at length against

charges that we did not knmow, evidence
that was never shown to us and with full -

knowledge that we were participating in
a farcical proceding.

Yet, after our presentations, Whearty
made a commitment to reconsider the
case of the ISL, but not the Workers
Party and Socialist Youth League, the
one its predecessor and the other its for-
mer youth section. This commitment, it
goes without saying, was never honored,

PLAN CAMPAIGN \

That is the reason why Rauh is osking
the attorney general's office to advise
what the evidence is against the ISL and
who the witnesses will be so that the case
can be prepared intelligently to meet the
charges against the organization.

What is really involved here, as it was
in the passport case, is due process under
the Constitution, This was clearly indi-
cated by the Bupreme Court,in remarks
directed to the attorney general, in the
case of Joint Anti-Fascist Refugee Com-
mittee v. MeGrath, At that time Justice
Black stated: *...the due process clause
of the Fifth Amendment would bar such
condemnation without notice and a fair
hearing.”

Justice Frankfurter added: “The re-
quirement of ‘due process’ is not a fair-
weather or timid assurance....The
heart of the matter is that democracy
implies respect for the elementary rights
of men, however suspect or unworthy: a
democratic government must therefore
practice fairness; and fairness can rare-
Ly be obtained by secret, one-sided deter-
mination of facts decisive of rights....
The attorney general is certainly not im-
mune from historie requirements of fair-
ness merely because he acts, however
conscientiously, in the name of secur-
ity....”

And. from Justice Douglas we have an
even stronger statemeat: "The require-
ments for fair trisks wnder ocur system of
government need no elaboration. A parky
is entiled to know the chorge against
him; he is entitled to motice and oppor-
tunity to be heard.,..The gravily of the
present chorges is proof of the need for
notice ond hearing before the United
States official brands these organizations
as "subversive.'! No more critical gevern-
mental ruling can be made against an or«
ganizotion these days. i condemns with-
out trial, It destroys without the oppor-
tunity to be heard...." ’

The attorney general, despite these
enunciated views of the Supreme Court,
has conducted himself in an opposite
manner, as the politician-prosecutor
rather than the seeker of justice,

If the ISL asks for more than a
“meeting,” and requests a hearing in the
nature of a quasi-judicial proceeding, it
is not only because it falls within consti-
tutional requirements and legal tradi-
tion, but because our experiences with
the attorney general’s office have not
filled us with any great confidence in its
objectivity or its adherence to . due
process. .

If we cannot give the precize date of
the hearing at this time, we can say that
it will be soon. The Workers Defense
League, which has done so much for us
in the passport case, and which was in-
strumental in obtaining the services of
Rauh as counsel, is planning a campaign
in behalf of the case. Rowland Watts has
already started the machinery going and
the progréss of the case will be fully re-
portsd in Lasor AcTiON.

Wi
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LABOR ACTION

The Independent Socialist League stands
for soclalist democracy and against the
4wo systems of exploitation which now

divide the world: capitalism and Stalinism.

Capitalism connot be reformed or liber-
olized, by any Fair Deal or other deal, so
as to give the people freedom, cbundance,
security or peace. It must be abolished
ond replaced by a new social system, In
which the people own and control the
basic sectors of the economy, demoecrati-
<ally controlling their own economic and
peolitical destinies,

‘Stalinism, In Russia and wherever i
holds power, is a brutal totalitarionism—
a-new form of exploitation. I#s agents in
every country, the Communist Parties, are
unrelenting enemies of socialism and have
nothing In common with socialism—which
cannot exist without effective democratic
control by the people.

These two camps of capitalism and Stal-
fnism are today at each other's throats in
a worldwide imperialist rivalry for domi-
mation, This struggle can only lead to the
most frightful war in history so long as the
people leave the capitalist and Stalinist
rulers in power. Independent Socialism
sfands for building and strengthening the
Third Camp of the people against both
war blocs.

- The ISL, as a Marxist movement. looks
$#o the working class and its ever-present
struggle as the bosic progressive force in
society. The I5L is organized to spread the
ideas of socialism in the labor movement
and among all other sections of the people.

At the some time, independent Socialists
porticipate actively in every struggle fo
better the people's lot now—such as the
fight for higher living standards, against
Jim Crow and anti-Semitism, in defense of
€iyil liberties and the trade-union move-
ment. We seek to join together with all
other militants In the labor movement as
a left force working for the formotion of
an independent labor party and other pro-
gressive policies.

The fight for democracy and the fight
for socialism are inseparable. There can
be no lasting and genuine democracy with-
©ut socialism, and there can be no social-
ism without democracy. To enroll under
#his banner, join the Independent Socialist
League!

Get Acquainted!

Independent Socialist League
114 West 14 Street

+ New York 11, N. Y.
[0 I want more information*about

the ideas of Independent Social-
izm and the ISL.

O I want to join the ISL.
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An 'Inspired’ Editorial Gives a Revealing Look af

The Other Side’s Story

By H. D,

Perhaps some of our readers, particu-
larly those with unfortunate sadistic
tendencies, would like to confront the
government attornevs who engineered
the Shachtman passport case with the
Court of Appeals decision, and gloat:
“Well, what've you got to say to that?”

Truly it would be inhuman to stand by
unmoved and watch a person squirm and
squigzle on such a spot, even if it is only
one of Brownell's legz]l hatchetmen. But
the equivalent can be observed by anyone
who takes a look at the editorial page of
the Washington Star for June 26.

Over the nation, some papers hailed .
the decision; some papers editorially ig-
nored it, not wishing to dissent publicly,
Standing out like a sore thumb was a
Star editorial which—obviously—was a
transcript of what the Department of
Justice would like to say if it dared to
say anything.

Well, what do Brownell's brain-boys
have to say to #hat?

As brought to us by the Star (execlu-
sively), they say:

"It is dificult to understand seme of
the interpretations of the delcision by the
Court of Appeals In the Max Shochtman
passport case.”

Thereupon the Star explaing that
when the court dismisses a suit, “The
legal effect of such a motion is to admit
the truth of the allegations made in the
suit.” It goes on to point out that the
court therefore had to assume the truth
of the allegation that the ISL was not
“subversive and communistic.” Follow-
ing this, it quotes the court’s words that
refusal to grant a passport because of
listing by the attorney general is “arbi-
trary,” and that the State Department’s
reason was “insufficient.””

This brief explanation given of one
point among many in the court decision,
the Star astonishingly winds up on the
above-mentioned quotation:

“This is far from being a revolution-
ary or startling doetrine. It is not neces-
sarily a rebuke to the State Department.

On the contrary, Judge Fahy’s opinion,
fairly read, is a ecareful, well-balanced
application of the familiar principle that
the courts may not interfere in the exer-
cise of executive diseretion in the absence
of arbitrariness or abuse. And the court
does not finally hold in thig case that
refusal of the passport was either an
abuse of diseretion or an arbitrary aet.”

End,

We need not take this feeble effort
apart: there is plenty of material in this
issue which does so. The most glaring
thing that comes to mind is the editorial-
ist's capacity for ignoring the fact which
made front-page headlines: the court’s
rejection of the government’s thesis of
“unreviewability.”

Be that as it may, there is something
else that follows from this lone woice,

IF, as the Star and ifs inspirers now
claim, the Court of Appeals decision was
not only not z rebuke to the State De-
partment but “the contrary™; if it was
nothing, absolutely nothing, but a reiter-
ation of a “familiar principle,’ and a
“careful, well-balanced” one at that—
THEN it must have heen the govern-
ment which was proposing “a revolution-
ary or startling doctrine” when it was
fighting this case and arguing vehement-
Iy and indignantly against the “familiar
principles” enunciated in court by attor-
ney Joseph L. Rauh and now upheld by
the court. .

IF it is a familiar principle that a
passport should not be denied a man be-
cause he belongs to an organization
arbitrarily and wrongfully listed as sub-
versive by an attorney general, THEN
it must be the government’s Department
of Justice and its lawyers who were sub-
varting, the old familiar democratic doc-
trine when they arrvayed their legal tal-
ent before the Court of Appeals to jus-

tify such denial and even to claim that

no court could exercise a check on their
untrammeled power to deny passports.

And if the State Department wasn't
rebuked, where dig it get that shiner?
Run into an open deor, mayhe;:

What the Press Said

Rebuke to Dep't

The Court of Appeals has been obliged
again to remind the Secretary of State
timt Americans live under a government
of laws and that “discretionary power
does not carry with it the right to its
arbitrary exercise.” This rebuke is di-
rected, of course, at the arbitrary past
conduet of the Passport Office, which
seemingly had come to treat a passport
as a favor to be bestowed on citizens
whose politieal views it approved. The
digeretion necessarily vested in the See-
retary of State with regard to the issu-
ance of passports has Dheen exercised
highhandedly and capriciously by sub-
ordinates having no relationship to the
conduct of foreign affairs,

What the court’s ruling of Thursday
in: the Shachtman case comes down to is
this—that the State Department may
deny a man a passport in the interest of
national security, but it must have some
intelligible reason for the denial....

A fortnight ago the Court of Appeals
told the State Department [in the Na-
than case] that it must accord a passport
applicant erocedural due process—that
is, that it must give him a fair hearing,
quasi-judicial in character, before deny-
ing him a passport, Now it has added
that the Departmentamust also accord a
passport applicant substantive due proe-
ess—that i®, that denial of a passport
must have a reasonable basis. Together
these twin judicial rebukes to arbitrari-
ness should help to promote the recap-
ture of civil liberties which Americans

“have too long allowed to fall into neglect.

—Washington (D.C.) Post

No Fences

.. In the caze before the Court of Ap-
peals thig week, the Department had re-
fused a passport to one Max Shachtman
because he heads a group that the At-
torney General [ists as subversive. Mr.
Shachtman denies that his group is sub-
versive; he has been trying for six years
to get it removed from the list, byt he
hasn't been given a hearing. The court
holds that the Department did net have
valid reason to refuse Mr. Shachtman a
passport, .

In both the Nathan and Shachtman
cases, the Department argued that it has
full and final say on who gets a passport

by wvirtue of its duty to conduct the na-
tion’s foreign affairs..../ As one judge
indicates, if the Department had full and
final say in such matters it could, theo-
retically, throw a citizen in jail and keep
him there on its say that this was impor-
tant to the conduct of foreign affairs.
[The editorial then quotes the decision
on the “natural right” to travel.] . ..
These come as sweet words to a nation
dedicated to the propuaitiun' “Don't
fenece me in!"
—Pattsburgh Past-GuzeMe

Dangerous Power Curbed

The decision of the Court of Appeals
in the Shachtman case does not mean
that anyone can get a passport regard-
less of circumstances, but it was not far
short of that. It clearly places on the
Department of State the burden of proof
when a passport application is denied or
delayed unreasonably, and that is as it
should be....

It always is dangerous to place too
much power in the hands of any admin-
istrator, for even the best may be suc-
ceeded by one who will abuse it. The
power to decide arbitrarily whether any-
one’s trip abroad would be “in the best
interests of the United States” is too
broad, even for a Secretary of State.

The so-called “Attorney General's
List” of subversive organizations iz so
broadly drawn that past membership in
one of the listed groups is net even, in
itself,.a bar to a government job. Surely
it cannot be uwsed, in justiee, as a Bible
for the Passport Office: Y

—Washingtin (D.C.) Daily News

.
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pelitical interest, regardless of
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Passports and
Democracy — —

[Continwed from page 3)

our claim in order to champion it. They
fought by our side, with zll their energy,
their precious talents and openly pro-
claimed convietions, when it was not en-
tirely popular to fight with us but when
that was the only road to the victory.
(Reports in some papers indicating
that the American Civil Liberties Union
participated in firhting the case through
the courts or in some other way, are, un-
fortunately, erroneous. With deep regret,
I must report that for reasons never
made plain or public in any way, the
national office of the ACLU was at no
time involved in the caze and at no time
gave us assistance of any kind, even

though its assistanee and close coopera- -

tion were repeatedly solicited. In face of
the exceptionally fine tradition that lies
behind the ACLU, its conduct in the
several cases affecting the Independent
Socialist League is inexplicable. In any
case, no explanation for it has been
offered.)

Finally, an immeasurable debt is owed
in this fight to the attorney engaged by
the Workers Defense League to represent
me in the suit against Dulles and the State
Department, Joseph L. Rauh Jr. of Wash-
ington. 1t is enough to mention the fact
thot he is national chairman of Americans
for Democratic Action fo indicote the dis-
tance that separates us politically. But in
the fight for my rights against the State
Department and for our rights against the
attorney general's office, Joseph Rauh has
been an extraordinary pillar of strength
because he is himself animoted and sus-
twined by o paossionate belief in deme-
cratic rights, not only for "big" people
and organization but for "tiny" ones as
well,

As the case developed and we saw him
plan out so wisely every step in the fight,
we conld only congratulate ourselves on
the good luck of having as our champion
in court a lawyer whose singular tech-
nical gifts have earned him distinetion
without dulling his lively sense of social
responsibility. Joseph Rauh is not a
hired legal hand. In the shrewd militaney
he has shown in the work so generously
undertaken for us (as in more than one
other case), he has been a sturdy friend
and powerful ally,

CONTINUE THE FIGHT

Our fight has only begun, not only in
my passport case which is not yet ended,
but above all in the ease of*our inclusion
on the “subversive list” with which the
case against the State Department was
so inseparably linked. There is some rea-
son to believe that we are at last—after
only seven years of waiting!—on the
verge of getling a hearing from the De-
partment of Justice, at which, in giving
and (presumably) hearing evidence, we
shall again be represented by Attorney

Rauh. To what extent the decision of the .

Department of (as it is called) Justice
was dependent upon my suit against the
State Department can only be surmised.
We have our own opinion, and it is not
entirely complementary to the office of
the attorney general.

The decision of the Court of Appeals
has already cut some of the claws and
even part of the heart out of the outrage
known as the “subversive list,” particu-
larly with regard to the inclusion of the
Independent Socialist League. It is our
intention to continue the fight against
our being listed with all the appropriate
means at our disposal, no matter how
long it takes, no matter how much time,
energy and funds a powerful and cyniecal
government machinery may impose upon
ug as the.cost we must pay for the fight,

We have already shown that, small as
we are, we are capable of a stubborn and
sustained fight against what the Times
editorialist calls, with ever so much deli-
cacy and understatement, the “exagger-
ated importance which the list has in re-
cent years tended to assume,”” and
against the whole concept that the list
has come to represent.

We intend to continue to fight, relying
on all those who say they are firmly for
democratic rights and against the wiich-
hunt In all s forms, and who mean whot
they say. The wonderful victory we have

just- won is first ond foremost a victory

for such as these.

QOur fight is for our own rights, and
we do not want to conceal that. But for
all that it is not one whit less a fight for
the rights of all who need and want de-
moeracy. We have the right to appeal
for their aid. They have an obligation
to give it. We will use it for one thing
and one alone, to teach the reactionaries,
above all those in high places, that—to
paraphrase the Times editorial—"“Amer-
iean socialists are not lightly to be de-
prived of their liberty.”

4y
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Big Boost from Passport Victory — —

{Cantinued from page 1)
important than other aspects, from
the point of vew of Independent
Socialists. Certainly it points to
the next stage in the struggle: the
fight directly against the "list" sys-
tem itself, around the issue of re-
moving the ISL's name.

The passport victory has had the
result of p?‘egm‘a'ng the ground f{n‘
a successful push against the :!-zst
itself, both because of the_*rg!atwe-
ly enormous national publicity that
has been achieved and because of
the legal ground gained.

The significance of the decision,
therefore, has to be summed up un-
der three separate heads:

(1) Its impact on the status of
the right to a passport as a demo-
cratic right. .

(2) Its impact on the nation-
wide use made of the attorney gen-
eral’s list.

(3) Its impact, more narrowly,
on the ISL’s fight to get off the list.

There were two opinions rendered:
one for the court as a whole written -by
Judge Fahy; and a second by Chief
Judge Edgerton, concurring but even
better and stronger in some respects.
Following are the chief issues involved
in the decision under these three rubrics.

.

1
Passport Democracy

(1) The government—i.e.,, the Justice
Department arguing on behalf of _th_:e
State Department and its Passport Divi-
sion—had contended that the mere say-
so of the Passport Office’s head bureau-
crat was enough to decide whether any
citizen could travel or no. The def::amu
of this bureaucrat could not be reviewed
by any court. .

The government was eclaiming un-
checked and uncontrollable power _for‘ll..-
self in this field. It was telling the judici-
ary to keep its nose out of their garden.

I1$ this position hod been upheld, it
would have been another formal step to-
ward the dominance of odministrative-
decree law in the U, 5.

1+ was this position that was struck
dewn, in the first place. )

To be sure, this eclaim had been im-
paired by previous decisions, but in each
¢ase the government had possible Eoop-
holes left which it was trying to mdgn.
For example, one of the legal issues in-
volved the precedent set by the Elg case
under Chief Justice Hughes, Here the
court decided that the Passport Uffice
could not deny Miss Elg a passport on
the ground that she was not a citizen;
factually, the courts decided, she was a
citizen. ) )

At the Shachtman case hearing the
goverliment wanted to get out from umn-
derneath this precedent by argu’mg that
ibe Elg case involved a factual mistake
which the court was correcting, but that
the Shachtman case did not. The new
decision plugs this loophale, if one really
existed.

In the Bauer case against Acheson and
the recent Nathan case, the court de-
cided that the citizen must be given a
hearing, thus also limiting the govern-
ment’s claim of exclusive competence,

But in its decision on the Shachtmaen
case, the lapguege of the court swept
oway the goversment position completely

. and basically, specifically discussing its

rationale and rejecting it
BASIS FOR A RIGHT

(2) This rationale was the govern-
ment claim that passports involved .the
foreign-affairs function of the Executive,
and therefore remained immune fr_om
judicial interference, like other fos'eagn
affairs functions.

Here the court used the distinction be-
tween “a purely political matter” in for-
eign affairs—which to a-layman means
simply the government’s foreign rela-
tions as understood by common sense—
and a matter like passports which, to he
sure, obviously relates to other govern-
ments but which must be consid_eri!d in
a different light because it also involves
the “matural right” of citizens.

Edgerton’s concurring opinion hit a
bull’s eye with a devastating point: “But
the State Department’s control of activi-
ties that involve both foreign relations
and domestic liberties is not exclusive.
If it were exclusive,-the State Depart-

ment could put an Ameérican citizen in
jail and keep him there permanently on
the mere request of a foreign govern-
ment,

(3) It also drew the distinetion be-
tween the present role of a passport as
a legal necessity for travel to and entry
into Europe, and the former role of a
passport (before it became a legal re-
quirement for leaving the country) as
simply a ‘‘desirable incident” which
served to identify a traveler or ask a
foreignm government’s protection, ete.

Thus it rejected the governmeni's a#-
tempt to confuse two quite different kinds
of documents under the same term "pass-
port”: a permit to leave the country and
o request to foreign states to protect the
traveler.

(4) On the basis of all this, it rejected
the government contention that a pass-
port was a “privilege, not a right.” The
heart of this section of the decision is
the paragraph:

“The denial of & passport accordingly
causes a deprivation of liberty that a
citizen otherwise would have., The right
to travel, to go from place to place as
the means of transportation permit, is a
natural right subject to the rights of
others and to reasonable regulation un-
der law....”

Edgerton dotted the i's: “Freedom to
leave a country or a hemisphere is as
much a part of liberty as freedom to
leave a state.”

DUE PROCESS

{5) This position the court based on
the *“due process” ¢lause of the Fifth
Amendment. If the right to travel is a
“natural right,” then no citizen can be
deprived of it “without due process of
law."

But what is “due process” in this field?
The Bauer and Nathan cases had al-
ready established that precedural due
process was necessary: the Passport
Office had to state a reason for denying
a passport and provide a hearing. But,
without passing on whether or not
Shachtman had had an adequate hear-
ing,» the court went further than this
question—to “zubstantive due proeess,”
i.e., whether or not the particular reason
for denial is “arbitrary.”

Here "again Edgerton made a sharp
point: “Those who inflict a deprivation
of liberty are not the final arbiters of
its legality. Due process of law is a ju-
dietal question.” L

I+ was at this point, and through +his
issue of ''substontive due process,” that
the court enfered on its ossault against
the use of the subversive list,

It was at this point, also, that the
court rebutted the government's claim
that the Secretary of State had unlim-
ited “discretion” as to passport applica-
tion. “Discretionary power does not
carry with it the right te its arhitrary
exercise,” said the eourt.

L ]

2
Attack on the List

Having broached the question of the
subversive list, the court went on te pro-
vide a legal basis for attacking the use
of the subversive list in a whole series
of fields where it has expanded over re-
cent years. 2

Formally—but only formally—the list
is one drawn up by the attorney general,
by a presidential decree first promul-
gated by Fair-Dealer Truman, to regu-
late government employmenrt. Since then
it has come into use, both by government
and private employers, and by municipal
and state governments as well as the
federal government, as a blacklist for all
kinds of unrelated purposes: harassing
of draftees in the armed forces, tenants
in housing projects, factory workers in
private industry, licenses for any and
all oecupations, authors of books recom-
mended in bibliographies printed in
school texthooks, ete.

The three-man decision made clear that
the vaolidity of the list per se was not un-
der discussion: "We are called upon only
to consider the USE made by the Secre-
tary [of Staiz] of the listing."” [Emphasis
added.] But the court's consideration of
this question also bears, or can bear, on
every other use of the list for purposes
wider thon government employment itself.

We are passing, said the court, on
“only whether the reason given by the
Secretary for its denial [of Shachtman’s
passport] is sufficient.” At the same time
it asserted that, according to the record,
the Secretary had relied on the attorney
general’s listing as grounds for passport
denial.

And this was not sufficient, the court
declared: this was “arbitrary,” when
(a) Shachtman-denies correctness of the

subversive label, and (b) “allezes lack
of opportunity so to demonstrate, and
when these allegations are not chal-
lenged by the Secretary.”

The court then goes on to demand that
the Passport Office must show “a suffi-
cient basis” for refusing a passport
“apart from the mere listing.”

Edgerton spelled this last point out
even more: The State Department “de-
fendants cannot bring their denidl of a
passport into conformity with due proc-

‘ess of law by merely ceasing to base the

denial on the attorney general's list. Due
process requires more than that a depri-
vation of liberty be not based on facts
that are insufficient, It requires that a
deprivation be based on facts that are
sufficient and are found after a hearing.”

Behind this stress is perhaps a warn-
ing to the government not to come back
with the kind of case which the govern-
ment attorney tried to make out at the
Appeals hearing in February. At that
time, in oral arguments before the three-
man bench, Harold Greene, representing
the Department of Justice, did indeed
try to claim that the State Department
:'cad not merely based its action on the
ist. '

He did this by referring to the “infor-
mal hearing” which had been given
Shachtman. It was in the course of this
part of his discussion that the govern-
ment attorney reached the depths of
fantasy that we desecribed in our issues
of March 7 and 14—including the charge
that Shachtman was “subversive’’ be-
cause he had used a trip to Europe to
“plot” with anti-Stalinist revolutionists
against the Kremlin!

Be that as it may, the court had al-
ready made the point that all of this
argumentation at the hearing and in the
government brief was not to be consid-
ered, because the record showed that it
was all thought up afterward, and that
the actual passport denial was not based
on this kind of material but solely on the
list. However, when the government goes
back to the district court, presumably
the State Department will have to pre-
sent zome sort of “evidence™ of this sort,
if it is to continue to deny Shachtman a
passport. The court is warning that,
whatever evidence is next presented, it
will have to be “sufficient” standing on
its own feet and apart from the attorney
general's listing. And this, of ocurse, is
precisely what is impossible for the gov-
ernment.

LIMIT ITS USE

Going further, the court found it "worth
noting in this connection” that when the
ottorrey generol lists an organization be-
cause of the government-employment con-
sideration, there is still required "o sepo-
rate [udgment by the employihg agency
of the fitness of the individual employee
who is a member of the organization” be-
fore this individual member can be fired,
Here the court referred to the Kutcher
case decision.

In other words, membership in a listed
organization alone canmot be used for
these blacklisting purposes; the govern-
ment must show that Shachtman (or
anyone else) personally should be re-
fused a passport, and not merely try to
make a case against the ISL.

Edgerton put the same point pithily:
“The premise that a man is not fit to
work for the government does not sup-
port the conclusion that he is not fit to
go to Europe. The attorney general’s list
was prepared for screening government
employees, not passport applicants.”

By the same token, it is to be hoped
that a future court will rule that “the
premise that a man is not fit to work
for the government does not support the
conclusion that he is not fit to live in a
federally “finaneed housing project,” etc.

®

3
The ISL's Case

The impact of the court decision on the
next ISL case—to compel the attorney
general to remove the ISL from the sub-
versive list—is more indirect, but sub-
stantial, "

The most interesting statement on this
point contained in the decisions is that
in Edgerton’s document: “In other con-
nections [than screening government em-
ployees], the list has not even any ‘com-
petency to prove the subversive charace
ter of the listed associations....'”

Of course, Edgerton, like the rest of
the court, is not addressing himself to
the validity of the list per se, and also
not to the validity of the ISL' inclusion
on the list, which was net before the

“eourt,

'But the circumstances and isswes of the
case were such as to compel the court to
lay stress more than once on facts which
lobjectively considered) gave national
publicity to the unfairmess of the ISL's
listing. Outstanding in this regard is the
widespread emphasis on the long years
during which the ISL had been frying to
get a hearing from the attarney generhl,
unsuccessfully. 1t is no accident that virtu-
ally every editorial on the decision.that
wk have seen made some mention of this
fact. It made an impressian,

Part of this emphasis in the decision
was due to the fact (explained in full in
our article in L4 for March 14) that,
legally, the government was in the posi-
tion of admitting the facts in the Shachts
man appeal to the higher court while ik
maintained that, these facts notwith-
standing, the court had no power to ve:
view the bureaucracy's action. But-part
of these admitted fects was a full record
of .the fruitless run-around and brutal
stalling with which the government had

evaded its obligation to grant a hearing.’

It was on this basis that the court de-
cision carefully described the ISL (in
terms of the “appellant's allegations'
which “must be taken as true in the
present posture of the case”) as an anti-
Stalinist, democratic socialist organiza-
tion; and that this airing of the facts
made a notable editorial impression i%
also clear from a survey of the press.

EXPOSE CONTRADICTION

Ancther thing: the attorney general’s
list includes the ISL under two cate-
gories, “subversive” and “Communist,’”
As Lasor AcTioN readers are aware
from our textual publication of the at-
torney general's “Interrogatory,” the at-
torney general labels the ISL subversive
because it is anti-capitalist and anti-war
and for no other reason. But how does
even this witchhunting bureaucrat figure
that the ISL is “Communist”?

it 5

Now it happens that in the passport
case, both the State Department and
Justice Department formally admitted
and put down on paper the statement
that the ISL has no connection with the
world Communist movement as usually
understood—i.e., what we eall the Stalins
ist movement. Tt was in desperation that
(as we quoted on March 7) the governs
ment attorney justified the appellation
“Communist” by referring to a definition
in Webster’s which did not apply to the
ISL but did apply to the apostles. But
this was ignorant clowning on his part,
The Appeals Court decision eaught the
government up on this' contradiction:
“...The wording of the [State] Depart-
ment's letter indicates that the listing of
the League as communistic was no long-
er relied upon. The hearing appears to
have convinced the Department that the

League was hostile to the Communist
International.” . '

In this and many other ways, the pass-
port case has ‘done much to expose the
inconsistent, hypoeritical, bureaucratic
and indefensible policy of the govern-
ment not only with respect to passports
but also with respect to the attorney
general's list itself, T

That's the next target.

New Cases

Sticking to its guns, while stil] refug.
ing to say whether or not they will ap-
peal the Shachtman ruling, the Pass-
port Division on Wednesday announced
that it was denying a passport under its
old regulations.

This time the victim was & well-known

‘Stalinist, Joseph Clark of the Daily

Worker, who sought a passport to _cd'var
the coming Geneva conference. for his
CP organ.

The injustice and stupidity of this
State Department policy is not the least
affected by the fact that Clark is a Stal-
inist machine hack while Shachtman is
an anti-Stalinist socialist. Moreover, the
Clark case involves the issue of freedom
of the press too. ;

Two days before, a federal District
Court judge, in a case brought by Dyr.
Clark H. Foreman, director of the Emer-
gency Civil Liberties Committee, had
ordered the Passport Division to grant
& quasi-judicial hearing on his passport
application, This is the same order which
the bureau had gotten in the Nathdn
case, and which it evaded by granting

Nathan his passport without further
ado, I I,
~ e i
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i July 5—MAX SHACHTMAN

| July 19—HAaAL DRAPER
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FIVE CENTS

Announce YSL Summer Camp|

A summer camp that will be remem-
bered and talked about for years is the
promise of the Chicago unit of the
Young: Socialist League, which is prepar-
ing for the 2nd Annual YSL Camp, to
be held this year in Genoa City, Wis-
consin, September 6-11.

The committee’s major objective is to
plan a camp which will air lively and in-
teresting issues of socialist theory and
at the same time promote a well-ground-
ed basic program for the benefit of new-

" er members and ceontacts of the YSL.

The tentative camp program includes:
a class in three gessions by Hal Draper,

. editor of LaBor Action, which will prob-

ably be on “Three Critics of Marxism,”
each session discussing in detail one fig-
ure (John Dewey, Schumpeter and one

" other): a three-session class on general

topics of socialist history and prospects
for the future, led by Max Shachtman,
national chairman of the Independent
Socialist League; two or three class ses-
sions by Gerry McDermott, noted social-
ist historian, on as yet undecided topics.
The highlight of the earp educational
program will be a seminar on various

aspects of the labor movement, featuring
a number of trade-unionists, which will
take place over the weekend of Septem-
ber 10-11. The program will consist of
several general discussions of current
trade-uynion developments in America
and abroad, and several smaller seminar
discussions of specific problems concern-
ing the role of socialists in the trade
unions, and other tactical guestions con-
frontmg the socialist trade-unionist.

On the recreational side, the camp site
offers all the facilities that a well-
equipped camp can offer—swimming,
baseball, velley ball, ete. And to get back
to serious matiers again: a charming
and well-stocked Rathskeller is centrally
located on the camp ground. Plans are to
hold classes in the mornings and eve-
nings, in order that the afterncons will
be left free.-

The total cost per person will be quite
reasonable—$6 a dav for room and
board, with lower rates for those staying
the entire week. You ean make your res-
ervations now by filling out the applica-
tion on thiz page, and receive in turn
travel instructions and all information.

YSL —e¢/o0 Meier
5426 8. Marvyland
Chicago 15, IIl.

I would like to register now for the YSL eamp.
%5 deposit enclosed. [ Please bill me for $5 deposit.
O I may attend the camp; please send me brochure.
(Make checks payable to D. Meier or Young Socialist League.)

Registration for one [
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¥YSL FUND DRIVE

Full Report: 90%

The Young Socialist Leagne reached
90 per cent of its $1600 goal at the close
of the 1955 Fund Drive. While disap-
pointed that the full' quota was not
achieved, the YSL can feel that it did a
good job in raizsing the $1434, in view of
the fact that the goal as a whole and the
individual quotas of several units were
stiff ones. Given the political atmosphere
in the country today, raising money for
a revolutionary soeialist organization is
no easy task.

Hetually the total that will be raised
will ‘surpass the figures listed in this
final report, for money is still coming in.
Two of the units which did not reach
100 per cent announced that additional
sums will be forthecoming, Our friends

in Pittsburgh write that they are confi-

dent of achieving their full quota even if

late. The New York Fund Drive director
“informs us that there are outstanding

pledges which will still be collected.

YSL CLASS « NEW.YORK )

SUMMER CLASSES
- Perspective on
History & Revolution
TUESDAYS at 8 pm.

The Russion Revelution—I

July 12—Max SHACHTMAN
The Russian Revolution—Il

The European Revolution and
! the Comintern, .1918-1920
July 26—ABE STEIN
Garﬂlany. 19‘14-1 924
Ang 3—ARE STE
Gomuny. 1724-1934

Aug 16——An-m: RusseLL
The, Spanish Revdlufion -ﬂ

“Aug. 23—GoRDON HASEELL
Revolution in Asio—I

Aug. 30—GorDON HASKEL
- Revolution in Asio—II

114 West 14 Street, N. Y. C,

In, More Due

The highest praise should be accorded
the five units which reached 100 per cent
of their quotas or better. Cleveland, “At
Large & N. 0. Chicago, Berkeley and
Los Angeles did an outstanding job in
this drive.

We wish to thank the comrades of
these units as well as all YSL members
and friends whose efforts and generosity
enabled us to do as well-as we did this
year. We wish also to thank at this time
all of the Challenge readers who contrib-
uted to the drive and whose generosity
we were not in position to personally
acknowledge,

WHAT'S THE SCORE ?

Quota Paid =%
TOTAL ........$1600 $1434 89.6
Cleveland Area.. B0 54,50 108
At Large & N.O. 150 154 102.7
Chicago .......... 400 404.50 101.1
Berkeley .....convs 100 101 10
Los Angeles ... 100 100 100
New York ..... 700 601 85.9
Pittsburgh ...... 75 19 25.3
Seattle ......... 2B 0 0

TN

Passport Case Victory

The Young Socialist League wishes to
exfend its heartiest congratulations to
Comrade Max Shachtman and the Inde-
pendent Socialist League. Their passport
victory in the Court of Appeals goes far
beyvond any narrow legal interpretation;
it marks a great,success in the struggle
for democracy in the United States, We
also wish to restate our solidarity with
Comrade Shachtman and the ISL in
their fight against the attorney general’s
list, The passport decision should rally

- all socialists to. the work that lies shead,

and we: p]e:!ge vurselves to redouble our
efforts in cooperation with the ISL on
their case. Again, our heartiest congrat-
ulations on this momentous victory!
NATIONAL AcTioN COMMITTEE
YouNG SOCIALIST LEAGUE

Demand German Unity!

- By MICHAEL HARRINGTON

Recent events—the Austrian Treaty, visit of Khrushchev-Bulganin
to Tito, Stalinist proposals on disarmament, etc.—have made it clear
that a change of considerable significance is taking place in the politics
of the Cold War. The exact nature of this change, its causes and prob-
able extent, cannot be accurately analyzed at this time. Information,
especially with regard to Russia, is not at hand for such a basic kind

of discussion.

But a Four-Power Conference is
imminent. The question of German
unity is pertinent to immediate po-
litical discussion. And it is impor-
tant that we analyze the signifi-
cance of this coming event, even though
conclusions must be tentative.

At the very outset, one point should be
clear: neither the United Stotes nor Rus-
sia approaches the conference and the
question of German unity out of any great
concern for the German people. For both,
German freedom is o pawn in their impe-
rialist rivalry. If there is any possibility
that the two major powers will allow even
a neutralized ond unified Germany, it
flows from their own political self-inter-
est.

In the case of Russia, we can only deal
in fairly vague hypotheses. An internal
crisis could force the Stalinists to seek
a détente in the Cold War. So could a
normalization of the bureauecracy's pow-
er, a desire on the part of the Stalinist
ruling class to enjoy the fruits of their
position after the death of a driving,
arbitrary and capricious dictator. Or it
could be that the Stalinists simply fear
the vision of a strong, industrially pow-
erful Western Germany integrated into
NATO.

GERMAN UNITY

On the other hand, this very strength
of Germany argues against the Stalin-
ists’ granting it neutrality and unity,
A neutralized, unified Germany would be
the strongest economie power on the
Continent, It could well bring to power
a BSocial-Democratie government which
would include the East German working
class with all of its accumulated anti-
Stalinism and the tradition of June 1953.
And such a Germany, from a Stalinist
point of view, would constitute a consid-
erable threat, economic and political as
well.

In the United States, most of the fac-
tors of American self-interest go against
any concessions on the German guestion.
The goal of State Department policy for
over five years has been the inclusion of
West Germany into its system of Euro-
pean military alliances. And now that
victory is in sight on this score, it will
take powerful pressures to convince the
American government to frustrate its
own long-range program voluntarily.

If that pressure does exist, it comes
pr:martiy from nations within the Amer-
ican Dbloe. In these, NATO ecountries,
there is a growing anti-war sentiment,
more often than not neutralist in pa]ltr-
cal direction. During the British elec-
tions, for example, each party attempted
to demonstrate that it was the party of
negotiations. If America considers this
sentiment to' be o strong that it imperils
NATO even more than a neutralized
Germany, then the State Department
could be forced to concede.

AN ATTITUDE

Yet, as is obvious from the above, we
cannot deal with the forthcoming con-
ference In any precise terms. At the
present time it is only clear that both
power blocs are sufficiently committed to
a détente to negotiate. And that their
commitment, however great it may be, is
fundamentally dictated by the exigencies
of their imperialist self-interest, not by
concern for the German people.

What attitude should be taken, then,
toward the conference itself?

First of all it must be made clear that
socialists can, and should, regard the
conference as imperialist—and yet, can
and should hail German unity as a pro-

gressive step even if it is achieved by

such a conference, If the imperialists are
forced to an act which is anti-imperialist
in its actual effect, we welcome that ef-
fect. And a unified Germany, even & neu-
tralized and unified Germany, is a tre-
mendaus step forward.

But since socialists reject the imperial-
ist basis of the decision, their aHitude
must not be one of waiting for erumbs
from the Big Power table. Rather, it
should be one of organizing mass, pepu-
lar, democratic pressure from below, es-
pecially in Europe, in order to push the
Big Powers toward the desired result of
Germaon unity. In Germany, for example,
there has been in the past year @ resurg-
ence of militancy. particularly among the
youth, on the question of German rearma-
ment. We would hope that this activity
would intensify now, in the form of a mass
movement demanding the right of a unified
Germany.

At the same time, it is dangerous for
socialists to orient exclusively toward a
Big Power Conference, even if that ori-
entation is in the form of pressure on'the

. governments involved. Therefore, we feel

that any popular campaign on the con-
ference should make clear the imperialist
character of its deliberations, e.g., that
though the German workers demand
their freedom as a right, the Big Powers
may grant it only in terms of their own
political self-interest.

FOR MASS PRESSURE

In other words, the kind of strupgle
which we propose is analogous to the
one made in the labor movement on eco-
nomic iszues. In 1954 during the reces-
sion, for example, we made demands on
a Republican government, attempted to
strive for mass working-class pressure
to bring them about, and yet realized
that eventually the fight must turn into
independent labor political action. So in
the case of German unity, we look to-
ward a mass struggle as a pressure on
existing governments for whatever con-
cessions can be obtained and as the oe-
casion for developing a real, alternative
socialist program.

In realistic terms, it may well be
naive to hope for such a mass, demo-
cratic pressure from European socialism
today. And it would certainly be ridicu-
lous for us to dictate manifestos to our
comrades on the Continent. Nevertheless,
we hope that the decrease in polarization
which the present conference signals will
be seized by European socialists as an
opportunity for a renewed assertion of
their claim to leadership in the fizht for
demoeracy.

For although the present relaxation of
tension is certainly imperialistically mo-
tivated, it may well offer very real op-
portunities for anti-imperialist move-
ments, Already we must say that one of
the factors at work in the present situa-
tion is the growing awareness of people
everywhere that World War III — the
way of imperialism —is a catastrophe
which must be opposed at zll costs.
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Young Socialist
CHALLENGE

~organ of the Young Socialist Le-ngne, is

published as a weekly section of Labor
Actioni but is under the sole eu:htnrshl]:
of the YSL. Opinions expressed in signed
articles by contributors do not necessar-
ily represent the views of the C'hdllelac
or the YSL.
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